IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

RUST ENG NEERI NG AND CONSTRUCTI ON
I NC., TRECO CONSTRUCTI ON SERVI CES CVIL ACTI ON
I NC. and WHEELABRATCR FALLS INC.,

Pl aintiffs,
V. : NO. 96-8706

J.C. ZAMPELL CONSTRUCTI ON, | NC.
and LI BERTY | NSURANCE CORP.

Def endant s,
Third Party Plaintiffs,

V.

AVERI CAN REFRACTCORI ES CO., | NC
t/d/ b/a GECRGE E. SNYDER
CONTRACTORS, and NATI ONAL UNI ON
FI RE | NSURANCE CO. OF Pl TTSBURGH
PENNSYLVANI A,

Third Party Defendants,

VEMORANDUM

R F. KELLY, J. DECEMBER 11, 1997
| . | NTRCDUCTI ON.

Rust Engi neering and Construction (“Rust”), Treco
Construction Services Inc. (“Treco”)?!, and Wheel abrator Falls
Inc., (“Weelabrator”) and (collectively “Plaintiffs”) have filed
a conpl aint seeking declaratory judgenent agai nst a sub-
contractor, J.C Zanpell Construction Inc. (“Zanpell”), and
Zanpell"s insurer, Liberty Insurance Conpany (“Liberty”).

Zanpel | and Liberty (collectively “Defendants” or “Third-party
Plaintiffs”) filed a Third-party Conpl ai nt agai nst National Union

1 At the tine the contract was executed Treco was known as
t he Rust Engi neering Conpany. To distinguish this entity from
Rust Engi neering and Construction, | will refer to it as Treco.



Fire I nsurance Conpany of Pittsburgh, Pennsylvania (“National
Union”) and its insured, Anerican Refractories Co., Inc. t/d/bl/a
Ceorge E. Snyder Contractors (“Snyder”)(collectively “Third-party
Def endants”), a sub-subcontractor of Zanpell.

Plaintiffs have filed a Motion for Summary Judgnent
agai nst Liberty and Zanpell. Liberty and Zanpell have filed a
Motion for Sunmary Judgnent against either Plaintiffs or Third-
party Defendants. Third-party Defendants have filed a Mtion for
Summary Judgnent agai nst Third-party Plaintiffs.

Due to the conplicated nature of this matter, oral
argunents were heard on Decenber 5, 1997. For the reasons that
follow, Plaintiffs' Mtion is granted as to Liberty but denied as
to Zanpell, Liberty and Zanpell's Mdtion is denied as to both
Plaintiffs and Third-party Defendants, and Third-party
Def endant' s Motion i s granted.

1. FACTS.

This action for a declaratory judgnent arises out of a
personal injury suit filed in the Bucks County Court of Conmon
Pleas by Gavin Melville (“Melville”).?2 Melville, an enpl oyee of
Snyder, alleges that he fell on snow and ice in a parking |ot at
the Falls Township Facility on his way to work.

Wheel abrator, owner of the Falls Township Facility, was
in the process of constructing a trash-to-steam plant on the

site. Weelabrator hired Rust as engineer and Treco as

2 Melville v. Rust Engineering Co., et al., Bucks County
Court of Common Pl eas, Docket No. 95-009700-19-2.
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contractor for the project. Treco hired Zanpell as one of

several subcontractors on the job. Specifically, pursuant to the
sub-contract, Zanpell was to provide “refractory supply and
installation.” Zanpell entered into a sub-subcontract wth
Snyder, pursuant to which Snyder was to provide “refractory
l[inings for two solid waste boilers.” Melville was hired by
Snyder as a brickl ayer.

Melville's conplaint alleges that his fall and
resulting injuries occurred due to the negligence of Rust,
Zanpel | , and \Weel abrator. Rust, Zanpell and \Weel abrat or
answered Melville's state court conplaint. Rust and Weel abrat or
asserted a cross clai magainst Zanpell for indemification under
the sub-contract.® Zanpell filed a third party conpl ai nt agai nst
Snyder and National Union for indemification under the sub-
subcontract.

The present action for declaratory judgnent was fil ed
by Plaintiffs agai nst Zanpell and Liberty pursuant to 28 U. S.C. §
2201.% Plaintiffs allege that they are additional insureds under
the Liberty policy issued to Zanpell, and, Liberty must defend
and indemify themin the underlying state court action. Zanpell

and Liberty joined Snyder and National Union as Third-party

% Rust, Treco and Wheel abrator also filed a joinder
conpl ai nt agai nst Janes D. Mrrissey, Inc., (“Mrrissey”) the
contractor responsible for site preparation and snow and ice
renoval .

4 Morrissey and PM C were al so nanmed as defendants in the
decl aratory judgnent conpl aint but have since been di sm ssed by
stipulation. See supra note 3.



Def endants in this action. 1In the Third-party Conplaint, Zanpel
contends that it is an additional insured under the National
Union Policy issued to Snyder. Liberty argues that if it nust
defend and indemify Plaintiffs, then National Union owes a
defense and indemmification to Zanpell under the terns of the
i nsurance contract issued to Snyder

Nati onal Union argues that its policy covers only
Snyder not Zanpell or Liberty. Snyder argues that it is only
liable to Zanpell for its own negligence, and because it was not
negligent, there is no liability under the policy.
[11. STANDARD.

Summary Judgnent is proper “if there is no genuine
issue of material fact and the noving party is entitled to a

judgnment as a matter of law” Feb. R Qv. P. 56(c); Anderson v.

Li berty Lobby Inc., 477 U S. 242, 247 (1986); Kiewit Eastern Co.

V. L & R Construction Co., 44 F.3d 1194, 1198 (3d Cir. 1995).

The noving party has the initial burden of identifying those
portions of the record that denonstrate the absence of a genuine

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

325 (1986). Then, the non-noving party nmust go beyond the

pl eadi ngs and present “specific facts show ng that there is a
genuine issue for trial.” Feb. R GQv. P. 56(c). If the court,

in viewng all reasonable inferences in favor of the non-noving
party, determ nes that there is no genuine issue of materi al
fact, then summary judgnent is proper. Celotex, 477 U. S. at 322
Wsni ewski v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Gr.




1987) .
Cross-motions for Summary Judgnment do not necessitate

the determ nation of the case at that stage. Rains v. Cascade

| ndus., 402 F.2d 241, 245 (3d. GCr. 1968). The standard applied
remains the sane. U.S. v. Hall, 730 F. Supp. 646, 648 (M D. Pa.

1990). Each party has the burden to prove the absence of a
genui ne i ssue of material fact and that judgnment in their favor
is proper as a matter of law. |d.
| V. DI SCUSSI ON.
Two issues are presented by the Motions for Summary
Judgnent pending before the Court. First, the additional insured
endor senent of Zanpell's insurance policy nmust be interpreted to
det erm ne whether or not Liberty nust defend and i ndemify
Plaintiffs in the underlying state court action. Second, if it
is determned that Liberty nust defend and indemify Plaintiffs,
then the National Union policy issued to Snyder nust be simlarly
interpreted to determne Liberty's right to a defense and
i ndemmi fication from Nati onal Union.
A.  Liberty nust defend and indemmify Plaintiffs.
The sub-contract between Zanpell and Rust contains an
i ndemi fication clause which provides in relevant part:
13. | NDEWMNI FI CATI ON

(a) Subcontractor agrees for itself and its insureds to
i ndemmi fy, defend and hold harmess [Plaintiffs] from and

against any and all liabilities, clains, |osses, danages,
penal ties, costs or expenses (including but not limted to
court costs and reasonable attorney's fees) for . . . injury

to persons (including but not limted to death) arising out
of or due to or claimed to have arisen out of or been due to
t he performance of the Work by Subcontractor, its
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agents, independent contractors, Sub-Subcontractors,

Vendors, and each of their agents, officers, or enployees,
or any other operation no matter by whom perforned for or on
behal f of Subcontractor. Subcontractor's obligations under
this indemmity shall not extend to property damage or
personal injury to the extent caused by the negligence of
the indemmitee its agents, officers, director, enployees,
and assi gns.

The | ast sentence quoted above clearly limts the
extent of Zanpell's duty to indemify Plaintiffs. Materi al
i ssues of fact exist regarding Zanpell's duty to indemify
Plaintiffs under the sub-contract. These issues will be
determned in the underlying state court action, and preclude the

entry of Summary Judgnent agai nst Zanpell at this tine.®

Despite the limting | anguage of Article 13, Liberty
i ncluded the follow ng endorsenent in its policy of insurance:

SECTION Il - WHO IS AN INSURED i s anmended to include as an
i nsured any person or organization for whom you have agreed
inwiting to provide liability insurance, but only with
respect to liability arising out of your operations or

prem ses owned by or rented to you

(enmphasi s added).

In Article 14 of the sub-contract Zanpell agreed in
witing to provide primary insurance to Plaintiffs. As between
Plaintiffs and Liberty, the issue to be decided is whether

Melville' s fall arose out of Zanpell's operations. Judicial

> At oral argunent, counsel for Plantiff's conceded the
exi stence of factual questions surrounding Zanpell's duty to
indemify Plaintiffs under Article 13 of the subcontract and
stated that he was not seeking Summary Judgnent as to Zanpell.
Tr. of Dec. 5, 1997 hearing at 33. Despite this statenent,
Plaintiffs' Mtion for Summary Judgnent is designated as agai nst
both Liberty and Zanpell. To avoid any confusion | w Il consider
Plantiff's Mdtion as agai nst both Defendants.
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interpretation of an insurance policy is a question of |aw when

the facts are undi sputed. Pacific Indem Co. v. Linn, 766 F.2d

754, 760 (3d Cir. 1985). Because the facts of this case are not
in dispute, this Court may properly interpret the policy at
i ssue.

When the words in an insurance policy are clear and
unanbi guous, effect nust be given to their plain and ordinary

usage. Pacific Indem Co., 766 F.2d at 760-61. Determ ning

whet her or not an insurance policy is anbiguous is a question of
| aw, appropriate for determ nation by the Court. 1d. at 760.
Focusing on the phrase “arising out of your operations” contained
in the additional insured endorsenment, | find the Liberty policy
i s unanbi guous as a matter of |aw

I n Pennsyl vani a, the phrase “arising out of” has been
broadly interpreted to nmean but-for causation, not proximte

cause. Mar vyl and Casualty Co. v. Reqgis Ins. Co., No. 96-1790 1997

W. 164268 at *3 (Ap. 9, 1997 E.D.Pa)(citing Forumlns. Co. V.

Al lied Security Inc., 866 F.2d 80 (3d Cr. 1989); Pennsylvania

Turnpi ke Comm v. Transcontinental Ins. Co., 1995 W. 465197 No.

94-5039 (E.D. Pa. Aug.7, 1995); Township of Springfield v. Ersek,

660 A 2d 672 (Pa. Commw. Ct. 1995), alloc. denied, 675 A 2d

1254(1996)). The term “your” refers to Zanpell, the naned
insured. The term “operations,” given its plain and ordinary
meani ng, neans the “[e]xertion of power; the process of operating
or node of action; an effect brought about in accordance with a

definite plan; action or activity; a process or series of acts



performed to effect a certain purpose or result.” Black's Law
Dictionary 984 (5th Ed. 1978).

Zanpel | contends that its operations were limted to
supervision. Plaintiffs point out the broad description of
Zanpel l's work contained in the sub-contract, and argue that
Zanpel | s operations included nore than nere supervision. The
| anguage of the contract is decisive. By its terns, Zanpell was
required to furnish “all supervision, adm nistration, |abor,
tool s, construction equi pnrent, and all necessary supplies and
incidentals.” Zanpell's “operations” clearly enconpassed nore
t han mere supervision

Zanpel | executed the sub-subcontract with Snyder in
order to facilitate its performance of the sub-contract with
Treco. By hiring Snyder, Zanpell performed one of a series of
acts intended to result in conpletion of the job at the Falls
Township Facility. Zanpell's act of hiring Snyder falls directly
within the plain and ordinary nmeaning of the word “operations.”
Snyder enployed Melville to further its conpletion of Zanpell's
operations on the site. Mlville would not have fallen “but for”
Zanpel | 's operations, therefore, Liberty nust defend and
indemify Plaintiffs.

B. Third Party Defendants are not required to defend or
indemify Third Party Plaintiff Liberty.

Havi ng found that Liberty nust defend and i ndemify
Plaintiffs, the second issue is whether Snyder or National Union

owe a defense and indemification to Liberty through the policy



i ssued to Snyder. Liberty clains to be “contractually” entitled
to a defense and i ndemnification fromeither Snyder or National
Union. Liberty's basis for this assertion is unclear. Liberty
has not identified any contract between itself and either Snyder
or National Union. Wthout such a contract, Liberty cannot be
contractually entitled to indemification.

Li berty attenpts to shift its duty to defend and
indemmify Plaintiffs to National Union by showi ng that Zanpel
gqualifies as an additional insured under the National Union
policy issued to Snyder. Liberty fails to explain how Zanpell's
status as an additional insured under the National Union policy
woul d affect Liberty's duty to defend and indemify Plaintiffs.
The rationale behind this argunent is irrelevant, however,
because Zanpell is not an additional insured under the National
Uni on policy issued to Snyder.

Li berty argues that Zanpell qualifies as an additional
i nsured through the follow ng provision in Snyder's National
Uni on policy:

(I'f no entry appears above, information required to conplete
this endorsenment will be shown in the Declarations as
applicable to this endorsenent.)

WHO I S AN I NSURED (Section Il) - Is anmended to include as an
i nsured the person or organi zation (called “additional

i nsured”) shown in the schedule but only with respect to
l[iability arising out of:

A Your work for the additional insured(s) at the
| ocati on desi gnated above, or

B. Acts or om ssions of the additional insured(s) in
connection with their general supervision of “your
wor k” at the |location shown in the schedul e.



Li berty argues this endorsenent provides for Zanpell's
coverage additional insured. National Union points out Zanpell's
absence fromeither the schedule or the declarations page, as
required by the | anguage of the endorsenment. Because Zanpell is
not named on the schedule or on the declarations page, they do
not qualify as an additional insured under the above quoted
endorsenment to the National Union policy.

Al ternatively, Liberty argues that Zanpell is naned as
an additional insured on a certificate of insurance dated
Novenber 30, 1993. The certificate provides in relevant part:
“Wheel abrator Falls, Inc., J.C Zanpell Construction, Inc., RUST
I nternational Corp., and the Rust Engi neering Conpany are added
as additional insureds, as respects work done by General
Refractories.” Liberty's argunent nust fail, however, because
Snyder trades and does business as “Anmerican Refractories” not as
“Ceneral Refractories.”

Finally, Liberty argues that Snyder's agreenent to
defend and i ndemi fy Zanpell in the sub-subcontract requires
Snyder to defend and indemify Liberty. The indemnification
cl ause of the sub-subcontract is triggered only if Snyder was
negligent, and then, only to the extent of Snyder's negligence.
The degree of Snyder's negligence is a disputed issue of materi al
fact that will be determined in the underlying state court

action.® This issue precludes the entry of Summary Judgnment in

6 Snyder was not directly naned as a defendant in the
underlying action because, as Melville's direct enployer, it is
i mmune under the Worknmen's Conpensation Act. 77 Pa.C.S. A 8
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favor of Snyder at this tine.
C. Plaintiffs' Request for Costs and Attorney's Fees.
Plaintiffs seek to recover the fees and costs expended
in prosecuting this action for declaratory judgnment. Plaintiffs
are entitled to recover costs and fees only if Liberty's refusal

to defend Plaintiffs was made in bad faith. Mar vl and Casual ty

Co., 1997 W. 164268 at *7 (citing Kiewit Eastern Co., Inc., 44

F.3d at 1205). Because | find no evidence of bad faith, Liberty
is not required to reinburse Plaintiffs.

Plaintiffs also seek to recover the fees and costs
expended in defending thenselves in the underlying state court
action. “Wen an insurer erroneously denies its duty to defend,
fulfillment of the duty requires the insurer to pay for any

defense costs already incurred.” Kiewit Eastern Co., Inc., 44

F.3d at 1205. Because Liberty erroneously denied Plaintiffs’
defense, Liberty nmust reinburse Plaintiffs for costs incurred in
def endi ng the underlying action. Liberty's duty to defend arose
when Plaintiffs were served with the Melville conplaint. 1d.
Counsel for Plaintiffs is directed to submt an affidavit setting
forth the amount of expenses incurred fromthat date.
V. CONCLUSI ON.

Based on the undisputed facts of record, Liberty nust

defend and indemify Plaintiffs in the underlying state court

481(a). Apparently, Snyder waived its imunity as to third
parties in the sub-subcontract, therefore, depending on the
degree of its negligence, Snyder could be required to i ndemify
t he Defendants in the underlying action.

11



action. Plaintiffs are entitled to recover, fromLiberty, fees
and costs incurred in defending the underlying state court
action. Liberty is not entitled to a defense or indemification
from Nati onal Union.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

RUST ENG NEERI NG AND CONSTRUCTI ON
I NC., TRECO CONSTRUCTI ON SERVI CES CVIL ACTI ON
I NC. and WHEELABRATCR FALLS INC., :

Pl aintiffs,
V. : NO. 96-8706

J.C. ZAMPELL CONSTRUCTI ON, | NC.
and LI BERTY | NSURANCE CORP.

Def endant s,
Third Party Plaintiffs,

V.

AVERI CAN REFRACTCORI ES CO., | NC
t/d/ b/a GECRGE E. SNYDER
CONTRACTORS, and NATI ONAL UNI ON
FI RE | NSURANCE CO. OF Pl TTSBURGH
PENNSYLVANI A,

Third Party Defendants,

ORDER
AND NOW this 11th day of Decenber, 1997, upon

consideration of Plaintiffs' Mtion for Summary Judgnment agai nst
Def endants, Defendants' Modtions for Summary Judgnment agai nst
either Plaintiffs or Third-party Defendants, and Third-party
Def endants' Mdtion for Summary Judgnent against Third-party
Plaintiffs, and all responses thereto, it is hereby ORDERED t hat:

1. Plaintiffs' Mtion for Summary Judgnent is GRANTED as
to Liberty Insurance Corporation and DENIED as to J.C. Zanpell
Construction Inc.;

2. Def endants’ Mdtion for Summary Judgnent is DENIED as to
both Plaintiffs and Third-party Defendants;

3. The Mdtion of Third-party Defendant Anerican



Refractories Co., Inc., t/d/b/a George E. Snyder Contractors for
Summary Judgnent is DEN ED

4. The Motion of Third-party Defendant National Union Fire
| nsurance Co. of Pittsburgh, Pennsylvania for Sunmary Judgnent is
GRANTED,

5. Plaintiffs' request for attorney's fees expended in
prosecuting this declaratory judgnent action is DEN ED, and

6. Plaintiffs' request for costs and attorney's fees

expended in defending the matter known as Melville v. Rust

Engi neering Co., et al., filed in the Bucks County Court of

Common Pl eas, Docket Nunber 95-009700-19-2, is GRANTED as to
Li berty Insurance Corporation. Plaintiffs' Counsel is directed
to submt an affidavit setting forth the anmount of fees and costs

accrued to date within 15 days.

BY THE COURT:

Robert F. Kelly J.
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